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to what positions and actions mediators 
should take in particular cases should be 
carried on solely between or among the me-
diators. 

III. The responsibility of the mediator toward 
his agency and his profession. Agencies re-
sponsible for providing mediation assistance 
to parties engaged in collective bargaining 
are a part of government. The mediator must 
recognize that, as such, he is part of govern-
ment. The mediator should constantly bear 
in mind that he and his work are not judged 
solely on an individual basis but that he is 
also judged as a representative of his agency. 
Any improper conduct or professional short-
coming, therefore, reflects not only on the 
individual mediator but upon his employer 
and, as such, jeopardizes the effectiveness of 
his agency, other government agencies, and 
the acceptability of the mediation process. 

The mediator should not use his position 
for private gain or advantage, nor should he 
engage in any employment, activity or en-
terprise which will conflict with his work as 
a mediator, nor should he accept any money 
or thing of value for the performance of his 
duties—other than his regular salary—or 
incur obligations to any party which might 
interfere with the impartial performance of 
his duties. 

IV. The responsibility of the mediator toward 
the public. Collective bargaining is in essence 
a private, voluntary process. The primary 
purpose of mediation is to assist the parties 
to achieve a settlement. Such assistance 
does not abrogate the rights of the parties to 
resort to economic and legal sanctions. How-
ever, the mediation process may include a 
responsibility to assert the interest of the 
public that a particular dispute be settled; 
that a work stoppage be ended; and that nor-
mal operations be resumed. It should be un-
derstood, however, that the mediator does 
not regulate or control any of the content of 
a collective bargaining agreement. 

It is conceivable that a mediator might 
find it necessary to withdraw from a negotia-
tion, if it is patently clear that the parties 
intend to use his presence as implied govern-
mental sanction for an agreement obviously 
contrary to public policy. 

It is recognized that labor disputes are set-
tled at the bargaining table; however, the 
mediator may release appropriate informa-
tion with due regard (1) to the desires of the 
parties, (2) to whether that information will 
assist or impede the settlement of the dis-
pute and (3) to the needs of an informed pub-
lic. 

Publicity shall not be used by a mediator 
to enhance his own position or that of his 
agency. Where two or more mediators are 
mediating a dispute, public information 
should be handled through a mutually agree-
able procedure. 

V. Responsibility of the mediator toward the 
mediation process. Collective bargaining is an 

established institution in our economic way 
of life. The practice of mediation required 
the development of alternatives which the 
parties will voluntarily accept as a basis for 
settling their problems. Improper pressures 
which jeopardize voluntary action by the 
parties should not be a part of mediation. 

Since the status, experience, and ability of 
the mediator lend weight to his suggestions 
and recommendations, he should evaluate 
carefully the effect of his suggestions and 
recommendations and accept full responsi-
bility for their honesty and merit. 

The mediator has a continuing responsi-
bility to study industrial relations to im-
prove his skills and upgrade his abilities. 

Suggestions by individual mediators or 
agencies to parties, which give the implica-
tion that transfer of a case from one medi-
ation ‘‘forum’’ to another will produce better 
results, are unprofessional and are to be con-
demned. 

Confidential information acquired by the 
mediator should not be disclosed to others 
for any purpose, or in a legal proceeding or 
be used directly or indirectly for the per-
sonal benefit or profit of the mediator. 

Bargaining positions, proposals or sugges-
tions given to the mediator in confidence 
during the course of bargaining for his sole 
information, should not be disclosed to an-
other party without first securing permis-
sion from the party or person who gave it to 
him. 
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Subpart A—Information in 
Response to Subpoenas 

§ 1401.1 Purpose and scope. 

This subpart contains the regulations 
of the Service concerning procedures to 
be followed when a subpoena, order, or 
other demand of a court or other au-
thority is issued for the production or 
disclosure of (a) any material con-
tained in the files of the Service; (b) 
any information relating to material 
contained in the files of the Service; or 
(c) any information or material ac-
quired by any person as a part of the 
performance of his official duties or be-
cause of his official status, while such 
person was an employee of the Service. 

§ 1401.2 Production of records or testi-
mony by FMCS employees. 

(a) Public policy and the successful 
effectuation of the Federal Mediation 
and Conciliation Service’s mission re-
quire that commissioners and employ-
ees maintain a reputation for impar-
tiality and integrity. Labor and man-
agement or other interested parties 
participating in mediation efforts must 
have the assurance and confidence that 
information disclosed to commis-
sioners and other employees of the 
Service will not subsequently be di-
vulged, voluntarily or because of com-
pulsion, unless authorized by the Di-
rector of the Service. 

(b) No officer, employee, or other per-
son officially connected in any capac-
ity with the Service, currently or for-
merly shall, in response to a subpoena, 
subpoena duces tecum, or other judi-
cial or administrative order, produce 
any material contained in the files of 
the Service, disclose any information 
acquired as part of the performance of 
his official duties or because of his offi-
cial status, or testify on behalf of any 
party to any matter pending in any ju-
dicial, arbitral or administrative pro-
ceeding, without the prior approval of 
the Director. 

§ 1401.3 Procedure in the event of a 
demand for production, disclosure, 
or testimony. 

(a) Any request for records of the 
Service, whether it be by letter, by 
subpoena duces tecum or by any other 
written demand, shall be handled pur-
suant to the procedures established in 
subpart B of this part, and shall com-
ply with the rules governing public dis-
closure. 

(b) Whenever any subpoena or sub-
poena duces tecum calling for produc-
tion of records or testimony as de-
scribed above shall have been served 
upon any officer, employee or other 
person as noted in § 1401.2(b), he will, 
unless notified otherwise appear in an-
swer thereto, and unless otherwise ex-
pressly directed by the Director, re-
spectfully decline to produce or present 
such records or to give such testimony, 
by reason of the prohibitions of this 
section, and shall state that the pro-
duction of the record(s) involved will 
be handled by the procedures estab-
lished in this part. 

Subpart B—Production or 
Disclosure of Information 

SOURCE: 50 FR 52917, Dec. 27, 1985, unless 
otherwise noted. 

§ 1401.20 Purpose and scope. 
This subpart contains the regulations 

of the Federal Mediation and Concilia-
tion Service providing for public access 
to information from records of the 
Service. These regulations implement 
the Freedom of Information Act, 5 
U.S.C. 552, and the policy of the FMCS 
to disseminate information on matters 
of interest to the public and to disclose 
on request information contained in 
agency records insofar as is compatible 
with the discharge of its responsibil-
ities and the principle of confiden-
tiality and neutrality of dispute resolu-
tion by third party neutrals. 

§ 1401.21 Information policy. 
(a) Except for matters specifically 

excluded by subsection 552(b) of title 5, 
United States Code, matters covered by 
the Privacy Act, or other applicable 
statutes, all documents and records 
maintained by this agency or in its 
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